
STATB OF NBW YORK
STATE TAX COMMISSION

In the Matter

Jack l.  levenson

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 7972.

o f

o f

the Pet i t ion

AFFIDAVIT OF MAITING

Deficiency

Refund of

Tax Law

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Jack L. Levenson, the pet i t ioner in the within proceeding, by enclosing a
t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Jack  L .  Levenson
5151 Col- l ins Ave.
Miami Beach, FL 33140

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .
' )1

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,i YORK
STATE TAX COHMISSION

In the Matter of the pet i t ion

o f

Jack L. Levenson

for Redeterminat ion of

of a Deterninat ion or a

Personal Income Tax

under Article 22 of t}re

for the Year 7972.

a  Def ic iency  or

Refund of

Tax Law

a Revision

ATFIDAVIT OF MAII.ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
7th day of Ju1y, 1980' he served the within not ice of Decision by cert i f ied mai l
upon Edward C. Burfeindt the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr. Edward C. Burfeindt
150 Broadway
New York,  Ny 10039

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t ioner.

, l  )  t  / 7
Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

( '



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Jack  l .  Levenson
5 1 5 1  C o l l i n s  A v e .
Miami Beach, Fl  33740

Dear Mr. t revenson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Edward C. Burfeindt
150 Broadway
New York, NY 10038
Taxing Bureau's Representat ive



STP.IE OF NE[/S YCRK

STATE TA)( COI4MISSICN

In the ltlatter of the Petition

of

.IACK L. LEIIEI\ISOD{

for Redetermination of a Deficienqg or for
Refund of Fersonal Inccne Tax under Article
22 of ttre Tax Law for the Year L972.

DrcISION

Petitioner, Jack L. I€ven-<on, 5151 Collins Avenr-re, Miami Beach, Florida

33140, filed a petition for redetermjnation of a deficienc.y or for refurd of

personal inccrne ta< under Artjcle 22 of ttre Tax Iarnr for ttre year 1972 (l'ile No.

14179) .

A fonnal hearing was held before Archibald F. Robertson, Jr., Hearing Officer,

at the offices of ttre Stat€ Ta:'. @lrmission, Tv;o lrlorld trade Center, Nevrr York,

Nevv York' on lbvenrber L5, L977 at 10:45 A.M. Petitioner appeared by E&uard C.

Burfeildt, EsQ. ltre Audit Division atrpeared by Peter Crotty, Esq. Oanes l6rris,

Esq., of counsel).

ISS'IJE

Whetier ttre days on which petitioner worl<ed at his hcne in Miant Be.ach,

Florida dr:ring 1972 aonstihrted days r,vor)<ed. outside New Y'ork State for purposes of

inone allocation.

FINDINCS OF FACT

I. Petitioner, JacJ< L. Levenson, filed a Nsal York State Incone Ta:< Itrcn-

resident Return for L972 on wtrich he allocated. salarl inccne by multiplying tlre

Federal ancunt of salarlr inone ($921943.35) by ttre nrmdcer of days clained to have

been worled in I{e\,\, York State (45) over ttre total nunilcer of days clained to have

been ttorked in the year (235) for a Nenr York State arpunt of $L7,797.72.



2. On Decsnlcer 22, 1975, the fnccrne Ta>< Brrreau iss;ued a Notice of Deficienc,y

against petitioner, ingnsing a deficiencry j:r tax of $4r747.2L, plus interest. Ttre

deficiency was based on the disallcpuance of 83 out of the 190 days clained to have

been uorked outside Ner^r York State. The 83 days disallowed rq>resented days

worked at Lrore by petitioner in Florida during tlre period Augr.st 2L, L972 ts

Deosnber 3r.' 1972. It was ontended by the Inone Ta:< Bureau that said days

worked at hcrne jn Floridawere r,tiorked there for petitioner's ornrenience arrl,

ttprefore, c.ould ncrt be claind as days raorked outside Netr York State (20 !{YCPR

131 .16 ) .

3' Petitioner, Jack L. levenson, was a nonresident rnnosniciliary of Nsr York

State during ttre entire 1972 tax year, residing solely in the State of Florida.

Tfiroughout ttris period, petitioner,s erplolzen, Target Sportsh,ear, IrE. ("Slbrtsviear"),

had its rnain offices in lilerlr York State,

4. Petitioner perfornred senrices as an erployee for SporEshrear within ard

without Nenr York State dr:ring'ttre period Janrraqz L, lg72 to Arqust L8, L972.

5. Petitionerrs enplo1'rnent statr:s with Sports/uear ctranged f:sn an erployee

to a onsultant on August 2I, L972. His oonsultarrt activities inrrclved the obsenra-

tion of Florida clottr:ing styles ard the occasional fon,rarding to Sports'urear of

sketches and. retrnrbs whictr were tlren inoorSnrated intc tlre designa of S;nrtsruear's

fall and spring lines.

6. Petitionerrs consultant activities were perforned sole1y ard e><clusiveJy

wittrin ttre State of Florida.

CCID{CLUSIONS OF LAhl

A. That petitiorer, JacJ< L. I€venson, had tr,o selnrate and distinct periods

of enplc54rerrt with Sportsrrear. the first period, from Januar? L, L972 to August 19,

I972t inriolrzed ttre perfornnnce of senrices as an arployee bottr within ard without
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Nen York; wtrile the seond p*iod, @vering the balance of tlre year, intrclveC the

perfonnance of senrices as a onsultarrt entirely outside tikrp York.

B. That 20 IIYGR 131.4(b) provides in pertirent parb that:

Corpensation for personal senrices rendered b1r a ron-
resident individual vfrrolly witkrout the State is rpt included
in his lrtreru York adjusted gross incone, regardless of the fact
that palznent nay b made frcrn a point luithin ttre State or
t|tat the enployer is a resident irdividual, partnerstrip or
corporation

C. That only vtren scnre v,ork is perfonred. within lilerr York nEly sorle or all

of the jnqne be ta:€d in Nernr York, ard only tkren shorrld it be determined. if

work was perforned for the enployer's necessiQr (ltlatter ef Hayes v, State Tax

Cqrnrission, 6l A.D.2d 62\ .

D. That carpensation earrnd b1z petifioner, Jack L. Ievenson, Eis a onsultant

during tte period August 2Lt L972 to Decernber 3Lt L972 does not oonstitrrte

Ner.r York souroe insre within the meaning and intent of 20 M:CRR 131.4(b).

E. That the petition of Jack L. Ievenson is grarrted ard. ttre }iotice of

Deficienqg issrred on lecernber 22, Ig75 is cansetled.

DAf,S: Albarry, New York
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